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BACKGROUND

A. Statenent of Facts

The facts of this case were recounted bel ow and this Court,
affording the state court’s factual determ nations the
appropriate deference, see 28 U S.C. 8§ 2254(e)(1), wll sinply
reproduce the Appellate Division's factual recitation, as set

forth in its Novenber 12, 1999 per curiam Opinion on petitioner’s

direct appeal fromhis conviction:

Shortly after 10 p.m on July 13, 1995 Julissa Vargas, age
21, returned to her home in Paterson fromthe second of her
two jobs and received a nessage that her long-tine friend,
Cndy Villalba, age 20, had called. Vargas imredi ately
phoned Vill al ba, a student at Rutgers University who had
been away since May on a study trip to Costa Rica. Villalba
invited her to her honme, and Vargas immedi ately drove her
1986 Dodge Colt to the Villal ba residence, also in Paterson

Upon her arrival, at 10:30 p.m, Vargas had sone soda with
the Villalba famly and went upstairs with Villalba to her
roomto talk. Shortly after 11:00 p.m, the pair decided
that they wanted to snoke cigarettes and, out of respect to
Villalba s parents who did not approve of snoking, told
Villalba s nother, Anna, that they were going to go for a
short drive. Vargas and Villal ba drove to East 38'" Street,
a predomnately residential road in Paterson off Route 20,
and parked on the side of the road with the wi ndows rolled
dowmn. It was a warm evening, and Vargas's car had no air
condi ti oni ng.

Wiile the two were discussing Villalba s trip, Vargas heard
sone peopl e approaching the car frombehind. As she turned
around to | ook, three nmen suddenly appeared, two on Vargas’s
side of the car and one on Villalba s side. The nmen stood
very close to the car, elimnating any possibility of

escape. Vargas recalled that one of the nen was heavy,
while the other two were nuch thinner.

According to Vargas, the heavy-set man squatted down next to

her and stated, “It’s not your |ucky day.” He then pulled
out a small gun which, although largely covered by his hand,

2



Case 3:05-cv-03823-JAP Document 10 Filed 09/25/06 Page 3 of 52 PagelD: <pagelD>

seened to be dark grey or silver, held it next to Vargas’s
head and denmanded noney. However, Vargas and Vill al ba had
no noney; neither had brought their purses.

After learning that the girls had no noney, the heavy-set
man ordered Vargas out of the car. Before she got out of
the car, she heard a | oud noise and realized that the gun
had gone off close to her head, causing her ears to ring.
Once Vargas was outside the car, the heavy-set man ducked
his head inside, while the other man on her side told Vargas
not to nove and held his armout to restrain her. \Wen the
heavy-set man pulled his head out of the car, Vargas heard
himsay, “W got to get out of here,” and the three

i mredi ately ran away.

Back in her car after the nen were gone, Vargas heard
Villal ba say, “Ch, ny God,” while gaggi ng and gasping for
air. Vargas turned and saw sone blood at Villalba s side
and called out Villalba s nane but got no response. Vargas
i medi ately started the car and drove Villalba to the
energency room at Barnert Hospital

Dr. Anthony Catania recalled that an unconscious Vill al ba
was brought into the energency roomat 11:30 p.m, with a
bull et wound in the left chest. After determning Villalba
had no di scerni ble pulse, Catania was forced to pronounce
Vill al ba dead at 12:15 a.m and break the news to her

wai ting parents.

An autopsy was performed on July 14, 1995 by Dr. Yury Kogan
of the Regional Medical Examner’s Ofice. Kogan determ ned
that, upon entry, the bullet had travel ed downwards, from
left to right, passing through Vargas’s chest nuscles, left

| ung, heart, and diaphragm and into her liver where it was
found enbedded in a blood clot. Kogan concl uded that
[Villalba s] death had resulted froma penetrati ng gunshot
wound to the chest, which had perforated her heart, [ung and
liver, resulting in nassive internal bleeding and consequent
| oss of oxygen to the brain.

O ficer Kevin Kauf man of Paterson Police Departnent
responded to Barnert Hospital where he spoke with Vargas who
was extrenely upset. Vargas recounted what had happened and
described the three perpetrators. Kaufrman sent this
information over the radio so that a search for the
perpetrators coul d begin.
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Detective M chael Finer of the Paterson Police Departnent

al so responded to Barnert Hospital and spoke with Vargas who
repeated her account of the evening's events. Finer
instructed an officer to watch Vargas’s car, which was stil
outside the energency roomentrance, until it could be towed
to the city inmpound yard. He then went with Vargas to the
scene of the shooting in an unsuccessful effort to | ocate
any evi dence.

Det ective M chael MNanmara of the Paterson Police Departnent
interviewed Vargas hours later at the police station. |In
response to McNamara’'s questions, Vargas described the
heavy-set man as taller than she, with a sonewhat yell ow
conpl exi on. MNamara asked Vargas to revi ew ei ght books
cont ai ni ng about 400 photos each to see if she could
identify anyone involved. Although Vargas eventually

sel ected three photographs, she was unable to nake a
positive identification.

Detective WIlliam Nativo of the Passaic County Sheriff’s
Departnent, processed Vargas's car at the Paterson Police
Mot or Pool with the assistance of two other officers during
the early norning hours of July 14, 1995. The officers

di scovered seven latent fingerprints which were lifted from
the driver’s side back wi ndow, the passenger side door and
both the driver’s and passenger sides of the roof. They

al so found a .25 caliber shell casing on the floor behind

t he passenger seat during a subsequent exam nation of the
interior of the car.

Nativo submtted the prints to the Bureau of Crim na

| dentification where they were phot ographed and then
forwarded to the State Police Barracks in Totowa. Once at
t he barracks, the photos were run through the Autonmated
Fingerprint ldentification System (AFIS) which identified a
print lifted fromthe rear side wi ndow on the driver’s side
as bel onging to defendant Meshach G eene.

When Finer received word that the AFIS had identified one of
the fingerprints renoved fromthe vehicle, he prepared a
photo |ineup containing Geene' s photo, as well as the
phot os of several other African-Anerican (black) nen in
their late teens to early twenties. He showed this photo

| ineup to Vargas, who subsequently identified G eene as one
of the three nen involved in the shooting. Notably, Finer
and | nvestigator Janes Wod of the Passaic County
Prosecutor’s O fice recalled that when she identified
Greene’ s photo, Vargas indicated that this was the person
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who shot her friend. However, at trial Vargas testified
that, at the tinme, she had only been certain that G eene was
one of the three nmen involved. She conceded, though, that
she m ght have said that he was possibly the shooter.
Nonet hel ess, Vargas was certain at trial that, based upon
her recollection of the shooter as a very |large man, he
coul d not have been either G eene or Tisdol.

Warrants were prepared for both Geene’'s arrest and a search
of his home, and Finer and McNamara attenpted unsuccessfully
to locate G eene on the streets. At about 5 a.m on July
15, 1995 Finer and McNamara proceeded to Greene’ s residence,
knocked on the door, and were admtted by an el derly wonman.
They di scovered Greene and his friend Corie MIIer sleeping
on the living roomfloor. MNamara i medi ately arrested
Greene and Detective George Jadl os of the Paterson Police
Departnent took both Greene and MIler back to the station.
The remai ning officers then searched G eene’s hone, but
failed to | ocate the nurder weapon or any anmunition.

At the station, Finer interviewed MIller in a back room away
from Greene, who was denying all involvenment in the shooting
and robbery. Finer explained to MIler why G eene had been
arrested and asked himto i nform G eene about the
fingerprint match and advise himto tell the police the
truth. Mller conplied with this request and was then

rel eased by the police.

Fi ner then spoke with G eene who eventually admtted his

i nvol venent in the shooting of Villalba. He told the police
that on the night of July 13, 1995 he and M|l er decided to
do a “stick-up.” He recalled that they wal ked up to the
driver’s side of a parked car on 38'" Street in Paterson and
that MIler pulled out his gun, a chrome .25 caliber which
Greene had seen himw th on several earlier occasions, and
demanded noney fromthe two wonen inside. G eene related
that, upon learning that the two wonen had no noney, M| er
stated, “Fuck this,” cocked the gun back, and struck the
driver in the head, causing the gun to go off. G eene
clainmed that he immediately said to MIler, “Wat the fuck
are you doing?” and that MIler then ordered the driver out
of the car and asked the passenger if she had been shot.
Both nmen then ran away separately.

In his statenent, G eene acknow edged that he stood by the
driver after she was out of the car and told her not to
nove. He also confirmed that he had his T-shirt pulled over
his head at the tine and that he touched the car. In
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addition, he told police that he spoke to MIler the next
day and told himthat it was stupid of himto have cocked
the gun. According to G eene, MIller stated that he cocked
the gun to scare the wonen

Based upon Greene’s statenent, MI|ler was soon arrested. As
the investigation progressed, the police identified Tracy
Tisdol, a friend of MIler and G eene, as the third man

i nvol ved in the shooting and robbery. Investigator Janes
Whod of the Passaic County Prosecutor’s Ofice nmet with

Ti sdol at the Bergen County Jail on July 15, 1995 and
obtained a fornmal statenent from himregarding the events of
July 13, 1995. In this statenent, Tisdol admtted that he
was with MIller on the evening of July 13, 1995 and t hat
they intended to rob sonmeone. He related that he spotted
the car containing Villalba and Vargas and suggested to
MIler that there “was sonebody good” that they “could get.”

Ti sdol stated that he wal ked up to the passenger side of the
car, while M Il er approached the driver’s side. According
to Tisdol, MIler pulled out his nickel-plated .25 caliber
sem automatic, a gun which Tisdol had seen on earlier
occasions including that evening in the hands of MIler,
cocked it and denmanded noney. Tisdol related that, after
informng MIler that they had no noney, the girl on the
passenger side started screamng. Tisdol stated that Ml er
hit the driver on the head with the gun and it went off,
hitting the passenger. Tisdol recalled that MIller then
ordered the driver out of the car and asked the passenger if
she was all right. Tisdol claimed that when t he passenger
did not reply, he ran away.

According to Tisdol, shortly thereafter, he called his
friend Dana Anderson and told hi mwhat had happened. He and
M1l er then went over to Anderson’s house and di scussed the
incident with Anderson, his girlfriend, Jocelyn Johnson, and
his cousin, Dontae Ednond. He clainmed that he told MIler
how stupid he was to have used the gun. Tisdol also stated
that he and MIler stayed at Anderson’s house for the night
and that in the norning MIler seened proud that he had

kill ed soneone, acting as though he “was bad” and had “a
body on his jacket.” 1In his statenent, Tisdol, when asked
who was hol ding the gun when it went off, replied, “Fromthe
time we |eft Dana’s house, to the tine we got to the scene,
tothe tinme we left that scene, Corie MIler had the gun.”

The police spoke with Anderson | ater that sane afternoon,
and Anderson related to themthat shortly before 11 p.m on
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the night of the shooting, he was in his basenment apartnent
along with his girlfriend Johnson, his cousin Dontae Ednond,
MIler, Geene and Tisdol. Although Anderson deni ed any
know edge of the robbery and shooting in his statenment to
the police at that tinme, at trial he stated that he had
overheard M|l er discussing plans to comrit a robbery with
Greene and Tisdol just before the three |eft his house
around 10:30 or 11 p.m According to Anderson, MIller had a
small chronme gun with a black handle in his possession at
the tinme, but Anderson could not say whether or not G eene
or Tisdol were aware of that fact.

Anderson further claimed at trial that, about one hour or so
later, MIler called from Geene’s house and i nforned
Anderson that he, Tisdol and Greene had attenpted to rob two
wonen and he had hit someone in the head and that the gun
had gone of f and that he was not sure whether the wonman had
been hit. According to Anderson, MIller insisted on com ng
back to his house, and Tisdol and G eene arrived shortly
thereafter. Both Greene and Tisdol were upset at MIler for
havi ng used the gun and Ti sdol asked himwhy he pulled it
out. At that tinme MIler repeated what he had said on the
phone in front of both Johnson and Ednond.

Johnson confirmed that Anderson received a phone call on the
night of July 14, 1995. She recalled that, shortly after
this, MIller showed up, followed al nost inedi ately by
Greene and Tisdol, and infornmed themthat he, Tisdol and
Greene had tried to rob two girls in a car and that he

t hought he had shot one of them Johnson stated that
everyone was asking MIler why he pulled out the gun. Al
three of them were scared.

The police also | earned that Beverly Caneron, one of
MIler’s fornmer next-door neighbors in Paterson, had seen
MIller with a gun two weeks before the shooting. She
explained that MIler had briefly pulled the gun out of his
pocket in the street in front of her house, and she had been
able to see that it was small, black and shiny.

Jadl os later | ocated the gun based upon information provided
by Ednond. No hel pful fingerprints were found on the
weapon. However, Sergeant Joseph Kucich, a ballistics
expert with the New Jersey State Police, exam ned the .25
caliber sem-automatic Lorcin pistol, as well as the

di scharged shell and bullet, and confirnmed that the pistol
was operable and that it had discharged the bullet and
shell. At trial, Kucich explained that a bullet had to be

7
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| oaded into the firing chanber by pulling back the top of
the gun before the weapon could be fired. He further noted
that the pistol did not fall in the “hair-trigger” category
because it took five pounds of pressure, rather than the
requi site six ounces, to nmake the gun di scharge.

On August 8, 1996 Nativo cane across cards contai ning
MIller’s fingerprints, which had been secured on August 24,
1995, and saw that there mght be a natch with one of the
latent prints lifted fromthe driver’s side roof of Vargas’s
car. He arranged to have the latent print and the cards
sent to the FBI, where they were reviewed by John Massey, a
fingerprint specialist. Massey confirnmed that one of
Mller's prints matched the latent |ift.

Greene declined to testify at trial. Tisdol, however
testified that he went to Anderson’s house on the evening of
July 13, 1995 and subsequently spoke with Greene and M| er
about commtting a robbery. Although he insisted that they
intended to intimdate their victimby their presence al one
(i.e., without a gun), he admtted that he saw M|l er clean
a gun around 9 p.m and subsequently put it in his pocket.
During his trial testinony, Tisdol clainmed that the gun

bel onged to Anderson and that various people would hold the
gun on difference [sic] occasions. Nonethel ess, he
mai nt ai ned that he was surprised when M| ler pulled out the
gun during the confrontation with Villal ba and Vargas
because M Il er had not told himhe was going to bring it.

Ti sdol stated that the three had not tal ked about weapons or
intimdation tactics prior to the incident. Tisdol

acknow edged that Villal ba began scream ng just before

Ml ler struck Vargas. Although Tisdol insisted that the gun
went off when MIler hit Vargas on the head, he admtted
that he saw fit to back up a few steps away from Vill al ba
just before the gun went off.

Based upon this evidence, the jury found defendants guilty
of all crimes charged in the indictnment. 1In so doing, the
jury declined to find defendants guilty of the |esser-

i ncl uded of fenses of aggravated mansl aught er, mansl aught er
and robbery.

(Ra 5-15).1

! Respondents provided the state court record with their
answer to the petition. Aside fromthe transcripts of the
proceedi ngs, which are noted in fn 2 of this Opinion, the

8
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B. Procedural History

Petitioner, Tracey L. Tisdol (“Tisdol”), was indicted by a
Passai ¢ County Grand Jury in Novenber 1995, along with co-
def endant Meshach Greene, on charges of first degree nurder,
first degree felony nurder, second degree conspiracy to commt
arnmed robbery, first degree arned robbery, second degree
possessi on of a weapon for an unlawful purpose, third degree
aggravat ed assault, and third degree unlawful possession of a
weapon. Corie MIller also was charged under this indictnment, but
was tried separately and convi cted.

Ti sdol and Greene were tried together before a jury, from
February 4, 1997 to February 11, 1997. The trial judge granted
defendants’ notion for acquittal on the seventh count (third
degree aggravated assault) at the close of the State’s case
during trial. On February 13, 1997, the jury returned a verdict

of guilty on all remaining charges.?

rel evant record is designated as foll ows:

Ral- Ra47 Appel I ate Division per curiam Qpinion filed
Novenber 12, 1999.

Ra48- Ra54 Appel  ate Division per curiam OQpinion filed
February 10, 2005.

2 Transcripts of the state court proceedi ngs were provi ded
by the State and are designated as foll ows:

1T - Transcript of Mranda Hearing dated June 27, 1996
2T - Transcript of jury voir dire dated February 3, 1997
3T - Transcript of jury voir dire dated February 4, 1997
4T - Trial transcript dated February 4, 1997

9
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Ti sdol appeared for sentencing before the trial judge on
April 18, 1997. The court inposed an aggregate sentence of life
i nprisonnment plus twenty years with a forty-year period of parole
ineligibility.

Tisdol filed a direct appeal on June 27, 1997. The Superior
Court of New Jersey, Appellate Division affirmed the conviction
and sentence in an Qpinion and Order filed on Novenber 12, 1999.
The Suprenme Court of New Jersey denied certification on March 21,
2000.

Thereafter, on May 22, 2000, Tisdol filed his first petition
for post-conviction relief (“PCR’) in state court. A hearing on
the PCR petition was held before the trial judge, the Honorable
Randol ph M Subryan, J.S.C., on March 14, 2003. Judge Subryan
denied the petition by Order entered on March 31, 2003.

Ti sdol appeal ed fromdenial of his PCR petition, and the
Appel late Division affirnmed the trial court’s decision by an
unpubl i shed Opinion filed on February 10, 2005. The New Jersey

Suprene Court denied certification on May 3, 2005.

5T - Trial transcript dated February 5, 1997
6T - Trial transcript dated February 6, 1997
7T - Trial transcript dated February 7, 1997
8T - Trial transcript dated February 10, 1997
oT - Trial transcript dated February 11, 1997

10T - Trial transcript dated February 13, 1997

11T - Transcript of Sentence dated April 18, 1997

12T - Transcript of post-conviction relief proceedings
dated March 14, 2003.

10
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Tisdol tinely filed this federal habeas petition on or about
August 2, 2005. Respondents filed their answer and provided the
rel evant state court record on February 14, 2006 and February 21,
2006, respectively.

1. STATEMENT OF CLAI M5

In his habeas petition, Tisdol raises the follow ng clains
for habeas relief:

G ound One: Prosecutorial msconduct during trial and
summat i on.

G ound Two: The adm ssion of co-defendant G eene’s
statenment wi thout further redacting references to “we” and “stick
up” was error and violated petitioner’s constitutional rights.

Ground Three: The trial court’s charge to the jury was
i nadequate and m sl eading, and violated petitioner’s right to a
fair and inpartial trial.

Ground Four: Trial counsel rendered ineffective assistance
of counsel in failing to request a nore thorough voir dire of the
jury. Pretrial publicity “required” a nore thorough jury voir
dire.

Ground Five: Petitioner was denied effective assistance of
appel l ate counsel in violation of the Sixth Arendnent.

Ground Six: The cunmul ative effect of the errors alleged
above deprived petitioner of his right to a fair trial and due

process.

11
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The State answered the petition asserting several
affirmati ve defenses. First, the State argues that Tisdol has
failed to exhaust his available state court renedies. Second,
the State asserts that petitioner’s clains of constitutional
error are procedurally defaulted because the state PCR court
barred review of these clains pursuant to New Jersey Court Rul e
3:22-4,-5. Finally, the State argues that petitioner’s clains
are without nerit or do not state a cogni zable federal claim
involving a federal constitutional violation.

11, EXHAUSTI ON & PROCEDURAL DEFAULT DOCTRI NES

A. Exhausti on Requi r enent

__The exhaustion and procedural default doctrines are often
confused because they operate in tandemto protect the integrity
and i ndependence of state judicial systens. First, pursuant to

t he exhaustion doctrine, a federal court shall not grant a wit
of habeas corpus on behalf of an individual in custody pursuant
to a state court judgnment unless “the applicant has exhausted the
remedi es available in the state courts.” 28 U S.C. 8§ 2254(b)(1).
In order to exhaust state court renedies, a habeas petitioner
must show that he “fairly presented” his clains to the state
courts by “invoking one conplete round of the State’ s established

appel l ate review process.” Carpenter v. Vaughn, 296 F.3d 138,

12
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146 (3d Cr. 2002) (quoting O Sullivan v. Boerckel, 526 U. S. 838,

844- 45 (1999)). 3

| f a habeas petitioner has not “fairly presented” his clains
to the state courts and it is still possible for himto raise
those clains in a state court proceeding, the claimis

unexhausted. See, e.g., 28 U S.C. 8§ 2254(c) (“An applicant shal

not be deemed to have exhausted the remedi es available in the
courts of the State, within the neaning of this section, if he
has the right under the law of the State to raise, by any
avai |l abl e procedure, the question presented.”); Carpenter, 296
F.3d at 146 (stating that a habeas claimis unexhausted where
petitioner has not fairly presented the claimin state court and
it remains possible for himto do so). |If the state law clearly
forecl oses review of a claimwhich has not been fairly presented
to the state courts, a federal court entertaining a habeas
petition will hear the claimdespite petitioner’s failure to
fairly present the claimin state court, unless the claimis
procedural ly defaulted. See 28 U . S.C. 8§ 2254(b)(1)(B)(I);

Carpenter, 296 F.3d at 146.

® In Carpenter, the court applied the pre-AEDPA version of
8§ 2254 because Carpenter filed his habeas petition before AEDPA
went into effect. Carpenter, 296 F.3d at 149 n.12. This does
not affect the court’s thorough discussion of the exhaustion and
procedural default doctrines as they relate to this matter.

13
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In this case, based on review of the state court record,
this Court finds that Tisdol has satisfied the exhaustion
requi renent, as his habeas clains were in fact the clains he
pursued on direct review and in post-conviction proceedi ngs.
However, even if the habeas clainms were not exhausted, this Court
observes that, pursuant to 28 U S.C. 8§ 2254(b)(2), it has the
authority to deny the habeas petition on the nerits even if
petitioner failed to exhaust the renedies available to himin
state court. 28 U S.C. 8§ 2254(b)(2) (“An application for a wit
of habeas corpus may be denied on the nerits notw thstandi ng the
failure of the applicant to exhaust the renedies available in the

courts of the State.”); see also Duncan v. Wl ker, 533 U S. 167,

203 n.6 (2001)(noting that under 8§ 2254(b)(2), a district court
may deny non-exhausted, non-neritorious clains); Lews v.

Pi nchak, 348 F.3d 355, 357 (3d Cir. 2003)(sane).

B. Procedural Default

A procedural default occurs when a habeas petitioner’s
federal claimis “barred fromconsideration in the state courts
by an ‘i ndependent and adequate’ state procedural rule.” See,

e.g., Carpenter, 296 F.3d at 146; Doctor v. Walters, 96 F.3d 675,

683 (3d Cir. 1996). On habeas review of state prisoner clains, a
federal court “will presune that there is no i ndependent and
adequate state ground for a state court decision when the

decision ‘fairly appears to rest primarily on federal law, or to

14
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be interwoven with the federal |aw, and when the adequacy and
i ndependence of any possible state |aw ground is not clear from

the face of the opinion.”” Colenman v. Thonpson, 501 U S. 722,

734-35 (1991) (quoting Mchigan v. Long, 463 U S. 1032, 1040-41

(1983)); see also Harris v. Reed, 489 U S. 255, 266 (1989)

(hol di ng that habeas clai mwas not procedurally defaulted where
state court did not clearly and expressly rely on procedural bar
as ground for rejecting the claim.* Only a “firmy established
and regularly followed state practice” is adequate to prevent

subsequent habeas review in federal court. Janes v. Kentucky,

466 U. S. 341, 348-351 (1984). See also Lee v. Kema, 534 U. S

362, 376 (2002) (“Ordinarily, violation of ‘firmly established
and regularly followed state rules ... will be adequate to
foreclose review of a federal claim” (citations omtted)).
CGenerally speaking, “[a] state court’s refusal to address a
prisoner’s federal clains because he has not net a state
procedural requirenent is both independent and adequate.”

Cabrera v. Barbo, 175 F.3d 307, 312 (3d Cr. 1999) (citations

omtted).

Finally, if it is determned that a claimis procedurally

defaulted, a federal court nmay only entertain such claimon

4 A state court’s reliance on a procedural bar as an
alternate holding is sufficient to trigger the “cause” and
“prejudice” test. See United States ex rel. Caruso v. Zelinsky,
689 F.2d 435, 440 (3d Cr. 1982).

15



Case 3:05-cv-03823-JAP Document 10 Filed 09/25/06 Page 16 of 52 PagelD: <pagelD>

habeas review if the petitioner shows either cause to excuse the
default and prejudice resulting fromthe default or that a
fundanmental m scarriage of justice will result should the federa

court fail to hear petitioner’s claim See, e.q., Colenman, 501

UsS. at 750.

The “cause” standard requires a petitioner to show that sone
obj ective factor external to the defense inpeded his efforts to

conply with the state procedural rule. See Col eman, 501 U. S. at

752 (citing Murray v. Carrier, 477 U S. 478, 488 (1986)). 1In the

absence of a Sixth Amendnent violation, the petitioner bears the
risk in federal habeas for all attorney errors nmade in the course
of the representation. Coleman, 501 U. S. at 754. Neither a pro
se prisoner’s ignorance of the procedural rule nor inadvertence
satisfies the cause standard. Murray at 485-87. Failure of the
state court to “bend the rules” for a pro se litigant is not

cause. Caswell v. Ryan, 953 F.2d 853, 862 (3d Cir. 1992).

To establish “prejudice,” a petitioner nust prove “‘not
nmerely that the errors at ... trial created a possibility of
prejudi ce, but that they worked to his actual and substanti al
di sadvantage, infecting his entire trial with error of

constitutional dinension. Murray v. Carrier, 477 U S. 478, 494

(1986) (quoting United States v. Frady, 456 U S. 152, 170

(1982)). In the context of an ineffective assistance claim the

Court of Appeals for the Third Crcuit has held that prejudice
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occurs where “there is a reasonable probability that, but for
counsel's deficient performance, the result of the proceeding

woul d have been different.” Sistrunk v. Vaughn, 96 F.3d 666, 670

(3d Gr. 1996).

In the alternative, in order to establish that failure to
review an otherw se procedurally defaulted claimwll result in a
“m scarriage of justice,” a petitioner nust show that “a
constitutional violation has probably resulted in the conviction
of one who is actually innocent.” Carrier, 477 U S. at 496.
“Thus, to establish a m scarriage of justice, the petitioner nust
prove that it is nore likely than not that no reasonabl e juror
woul d have convicted him” Werts, 228 F.3d at 193 (citing Schl up
v. Delo, 513 U S. 298, 326 (1995)).

Here, the Court finds that the clains raised in Tisdol’s
state PCR proceedings are not procedurally barred, as asserted by
the State. It is clear fromthe state court PCR proceedi ngs that
the trial judge did not rely solely on the application of the
state procedural bars under N. J. Court R 3:22-4 when the court
denied the PCR petition. Indeed, the PCR court discussed at
length the nmerits of Tisdol’s ineffective assistance of counsel
clainms and the alleged i nadequacy of the jury voir dire, and
found that petitioner did not show a federal constitutional
violation. Moreover, the Appellate Division affirnmed the state

PCR court’s decision to deny relief on the nmerits and did not
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rely solely on a procedural bar. Therefore, this Court finds
that the clains at issue are not procedurally defaulted and the

Court may adjudi cate those cl ains on habeas review

V. STANDARD OF REVI EW

A pro se pleading is held to less stringent standards than

nore formal pleadings drafted by |awers. Estelle v. Ganble, 429

U S 97, 106 (1976); Haines v. Kerner, 404 U.S. 519, 520 (1972).

A pro se habeas petition and any supporting subm ssions nust be
construed liberally and with a nmeasure of tolerance. See Royce

v. Hahn, 151 F.3d 116, 118 (3d G r. 1998); Lewis v. Attorney

Ceneral, 878 F.2d 714, 721-22 (3d Cir. 1989); United States V.

Brierley, 414 F.2d 552, 555 (3d Cir. 1969), cert. denied, 399

U S. 912 (1970). Because petitioner is a pro se litigant, the
Court will accord his petition the liberal construction intended

for pro se petitioners.

Under 8§ 2254, as anended by the Anti-Terrorismand Effective
Death Penalty Act of 1996 (“AEDPA’), federal courts in habeas
matters nmust give consi derabl e deference to determ nations of the
state trial and appellate courts. See 28 U S.C. § 2254(e);

Duncan v. Morton, 256 F.3d 189, 196 (3d GCr.), cert. denied, 122

S.C. 269 (2001); Dickerson v. Vaughn, 90 F.3d 87, 90 (3d Cr.

1996) (citing Parke v. Raley, 506 U S. 20, 36 (1992)). Section

2254(d) sets the standard for granting or denying a habeas wit:
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(d) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the judgnent
of a State court shall not be granted with respect to
any claimthat was adjudicated on the nerits in State
court proceedi ngs unless the adjudication of the claim -

(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonabl e application of, clearly
establ i shed Federal |aw, as determ ned by the
Suprene Court of the United States; or

(2) resulted in a decision that was based on an
unr easonabl e determ nation of the facts in |ight
of the evidence presented in the State court
pr oceedi ng.

28 U.S.C. § 2254(d).

In Wllians v. Taylor, 529 U S. 362 (2000), the Suprene

Court explained that subsection (d)(1) involves tw clauses or
condi tions, one of which nust be satisfied before a wit may
issue. The first clause, or condition, is referred to as the
“contrary to” clause. The second condition is the “unreasonabl e
application” clause. WIllians, 529 U S. at 412-13. 1In the
“contrary to” clause, “a federal court may grant the wit if the
state arrives at a conclusion opposite to that reached by [the
Suprene] Court on a question of law or if the state court decides
a case differently than [the Suprene] Court has on a set of

materi ally indistinguishable facts.” [1d. Under the

“unr easonabl e application” clause, a federal court may grant the
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wit if “the state court identifies the correct governing |egal
principle from|[the Suprene] Court’s decisions but unreasonably
applies that principle to the facts of [the petitioner’s] case.”
Id. at 413. Habeas relief may not be granted under the
“unreasonabl e application” condition unless a state court’s
application of clearly established federal |aw was objectively
unreasonabl e; an incorrect application of federal |aw alone is
not sufficient to warrant habeas relief. 1d. at 411. See also

Werts v. Vaughn, 228 F.3d 178, 197 (3d Cr. 2000), cert. denied,

532 U.S. 980 (2001); Matteo v. Superintendent, SC Al bion, 171

F.3d 877, 891 (3d Cir. 1999), cert. denied sub nom Matteo v.

Brennan, 528 U.S. 824 (1999).

Consonant with Wllianms, the Third Circuit has held that 8§
2254(d) (1) requires a federal habeas court to nmake a two step
inquiry of the petitioner’s clainms. First, the court nust
exam ne the clains under the “contrary to” provision, identify
t he applicable Suprenme Court precedent and determ ne whether it
resolves petitioner’s clains. See Werts, 228 F.3d at 196-97;
Matteo, 171 F.3d at 888-891. |If the federal court determ nes
that the state court’s decision was not “contrary to” applicable
Suprene Court precedent, then the court takes the second step of
t he anal ysis under 8 2254(d)(1), which is whether the state court
unr easonably applied the Suprene Court precedent in reaching its

decision. Wrts, 228 F.3d at 197.
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This second step requires nore than a di sagreenent with the
state court’s ruling because the Suprenme Court would have reached
a different result. [1d. AEDPA prohibits such de novo review.

Rat her, the federal habeas court nust determ ne whether the state
court’s application of the Suprenme Court precedent was

obj ectively unreasonable. 1d. In short, the federal court nust
deci de whether the state court’s application of federal |aw, when
eval uated objectively and on the nerits, resulted in an outcone

t hat cannot reasonably be justified under existing Suprene Court

precedent. 1d.; see also Jacobs v. Horn, 395 F.3d 92, 100 (3d

Gr. 2005).

Even a summary adjudi cation by the state court on the merits

of aclaimis entitled to 8 2254(d) deference. Chadw ck v.

Janecka, 312 F.3d 597, 605-06 (3d Cr. 2002), cert. denied, 538

U.S. 1000 (2003)(citing Weks v. Angel one, 528 U S. 225, 237

(2000)). Wth respect to clainms presented to, but unadjudi cated
by, the state courts, however, a federal court nay exercise pre-

AEDPA i ndependent judgnent. See Haneen v. State of Del aware, 212

F.3d 226, 248 (3d Cir. 2000), cert. denied, 532 U'S. 924 (2001);

Purnell v. Hendricks, 2000 W. 1523144, *6 n.4 (D.N.J. 2000). See

al so Schoenberger v. Russell, 290 F.3d 831, 842 (6th G r. 2002)

(Moore, J., concurring) (and cases di scussed therein).

Finally, federal courts are required to apply a “presunption

of correctness to factual determ nations made by the state
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court.” 1d.; see also 28 U S.C. 8§ 2254(e)(1). The Third Circuit
has ruled that this presunption of correctness based upon state
court factual findings can only be overcone by clear and

convi nci ng evidence. See Duncan, 256 F.3d at 196 (citing 28

U S C 8§ 2254(e)(1)). Consequently, a habeas petitioner *nust
clear a high hurdle before a federal court will set aside any of

the state court’s factual findings.” Mastracchio v. Vose, 274

F.3d 590, 597-98 (1st G r. 2001).
V. ANALYSI S

The Court will exam ne each of petitioner’s clainms on the

merits, pursuant to the standard of review as recited above.

A. Prosecutorial M sconduct

In his first ground for habeas relief, Tisdol asserts that
prosecutorial m sconduct during the trial and in sunmation
deprived himof due process and a fair trial in violation of the
Fifth, Sixth, and Fourteenth Anendnments. |In particular, Tisdol
states that the prosecutor persisted in asking |eading questions
of certain wtnesses relative to the central issue in the case,
nanmely, as to Tisdol’s alleged | ack of know edge that co-
defendant MIler had a gun for the purpose of commtting a
robbery. (Pet., T 12A). Further, the prosecutor nade remarks
during summati on di sparagi ng the character and defense of

petitioner and substantially prejudicing Tisdol’s right to have
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the jury fairly adjudicate the nerits of his defense. (Pet.,
12A). These clains of prosecutorial m sconduct were raised on

di rect appeal.
1. Inpermssible Leading Questions

On the third day of trial, February 6, 1997, the prosecutor
exam ned w tness, Jocelyn Johnson, regarding her recollection of
what the defendants said in Johnson’s boyfriend s apartnment after
t he robbery and shooting. Johnson testified that both Tisdol and
co-def endant Greene had told MIler that he was “stupid” for
pul ling out the gun and shooting the girl. The prosecutor then
asked Johnson whet her she heard either defendant “say to Corie
MIller | didn't know you had a gun.” Defense counsel inmediately
objected and the trial judge sustained. However, Johnson had

al ready answered the question in the negative. (Ra 19).

The next day, Vargas testified that she did not hear either
of the co-defendants nmake any coments after MIler pulled out
the gun. She also testified that Tisdol, the man who was on the
passenger side of the car, did not say anything during the
incident. At the end of her direct testinony, Vargas renenbered
that Greene had said sonething, but she did not hear what he
said. At that point, the prosecutor asked, “He never said Corie
| don’t believe you have a gun?”. Tisdol’'s counsel imediately
obj ected, and the objection was sustained. The trial judge

instructed Vargas not to answer the question. Tisdol's counsel
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pl aced a formal objection on the record after the jury was

adj ourned for the day. (Ral9-Ra20).

On direct appeal, Tisdol’s counsel argued that the
prosecutor’s deliberate repetition of this inproper |eading
guestion was substantially prejudicial to Tisdol and his prinmary
defense that he was unaware that a gun was present and woul d be
used during the robbery. The Appellate Division rejected this

ground for appeal, finding:

Al t hough the questions posed to Johnson and Vargas were
undeni ably i nproper due to their |eading nature, we do not
agree with defendants that they deprived defendants of a

fair trial. The fact that the trial judge sustained the
def ense objections to both questions and precluded Vargas
from answering cannot be ignored. In view of the fact that

Vargas had already definitively testified that Tisdol nade
no statenents after MIler drew out his weapon, we fail to
see how the prosecutor’s question could have severely
prejudiced the case. ... W reject this claimof reversible
error.

(Ra21- Ra22) .

Habeas revi ew of a cl ai mbased on prosecutorial m sconduct
islimted to determ ning whether the conduct “so infected the
trial with unfairness as to nake the resulting conviction a

deni al of due process.” Donnelly v. DeChristoforo, 416 U S. 637,

643 (1974). “The touchstone of due process analysis in cases of
al | eged prosecutorial msconduct is the fairness of the trial,

not the culpability of the prosecutor.” Smth v. Phillips, 455

U S. 209, 219 (1982). If it does not infect the entire trial,
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m sconduct alone is not enough to warrant a newtrial. 1d. at
220. “A crimnal conviction is not to be lightly overturned on
the basis of a prosecutor’s coments [or conduct] standing al one,
for the statenents or conduct nust be viewed in context.” United

States v. Young, 470 U S. 1, 11 (1985).

However, the U.S. Suprene Court has recogni zed the
obligation of a prosecutor to conduct a crimnal prosecution with

propriety and fairness.

He may prosecute with earnestness and vigor — indeed,
he should do so. But, while he may stri ke hard bl ows,
he is not at liberty to strike foul ones. It is as

much his duty to refrain frominproper nethods

calcul ated to produce a wongful conviction as it is to
use every legitimte nmeans to bring about a just one.

: Consequent |y, inproper suggestions, insinuations,
and, especially, assertions of personal know edge are
apt to carry nmuch wei ght against the accused when they
shoul d properly carry none.

Berger v. United States, 295 U S. 78, 88 (1935).

“Suprene Court precedent counsels that the review ng court
must exam ne the prosecutor’s offensive actions in context and in
light of the entire trial, assessing the severity of the conduct,
the effect of the curative instructions, and the quantum of

evi dence agai nst the defendant.” More v. Mrton, 255 F.3d 95,

107 (3d Gr. 2001).

This Court finds that the prosecutor’s questions did not
have the capacity on their own to so infect the trial with
unfairness as to make the resulting conviction a denial of due
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process. Even accepting that the questions were inproper, they
did not have a prejudicial inpact on Tisdol, because Vargas

al ready had testified that Tisdol did not say anything during the
robbery. Therefore, the Court finds no error of constitutional

di mrension. Further, the Appellate Division’s ruling was not
contrary to, and did not involve an unreasonabl e application of,
clearly established federal law, nor was it based on an

unr easonabl e determ nation of the facts in |light of Vargas’
testinony and the overwhel mi ng evidence presented in the state

court proceedings. Accordingly, this claimwll be denied.
2. Prosecutor’s Summation

Next, Tisdol argues that the prosecutor nmade di sparagi ng
remarks as to petitioner’s character so as to inflane the jury

agai nst him The pertinent sections of the sumuation are:

[ Def endants] didn’'t have nmuch in this case because the
evi dence was overwhel m ng. So what we have is a situation
where the defendants are comng to you and trying to cut

their | osses. ... This is not Alice in Wnderl and where
the defendants tell you this is what I’mguilty of and
that’s it.

(9T 99:16-18; 100:6-8).

... Now, we heard that from Tracy Tisdol’s testinony that
this gun that was around that Corie MIler had often, that
ot hers have had access to. And | want to get into that a
little bit later on how you' re going to judge people who are
fooling around with guns, who were planning to comm t
robberi es and ask yourself when the last tinme you went out

wi th your buddi es and your friends and said let’s do a
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robbery. These are the people you' re going to have to
j udge.

(9T 108: 23-109: 5) .

You are judging credibility, people, you are judging
peopl e who have stepped outside the bounds of |aw and only
you can do that because you have |ived your lives within
t hose bounds so you are the ones who know when soneone has
st epped outside of them Judge three nen who were planning
to rob soneone. Judge three nmen who were going to
intimdate someone to giving them noney, who were going to
rough themup, if necessary, who had a gun. That’'s who you
are judging.

Again this is not what you and your friends tal k about.
These are people on the other side. That’'s how you re able
to judge them That’s how you know that they stepped
out si de those boundari es because you know how you’ ve
conducted your lives.

(9T 122:18-123: 6).

At the close of the prosecutor’s summation, defense counsel
made an objection to the “people on the other side”. The trial
judge found that the comments were not ideal, but they were not
So inproper as to warrant a curative instruction. Tisdol then
raised this claimon direct appeal. The Appellate D vision

rul ed:

Contrary to defendants’ contentions, we do not concl ude that
the prosecutor’s “cut their |losses” or “Alice in Wnderl and”
comments, when viewed in context, denigrated the defense in
any significant invidious way. Rather, it appears to us
that these remarks were intended to respond to the approach
taken by the two defense attorneys in summation of

acknow edgi ng each defendant’s guilt of certain charges in

t he hopes of persuading the jury to acquit on the renaining
charges. Additionally, we agree with the trial judge that
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the prosecutor’s “people on the other side” coment was not
intended to incite the jury to condemm defendants as

despi cabl e human bei ngs, but rather to help themcone to
terms with their assigned task of judgi ng defendants’
conduct. In any event, the comrent in no way conpares with
those nmade in the cases cited by defendants, none of which
was deened on its own to constitute reversible error. See
e.g., State v. Causell, 121 N. J. 298, 341 (1990) (defendants
descri bed by prosecutor as “maniacs”); State v. Pennington,
119 N. J. 547, 576-77 (1990) (prosecutor described defendant
in opening statenent as a “jackal” and a “stranger to
humanity”); State v. Siciliano, 21 N.J. 249, 262

(1956) (prosecutor descri bed defendant as a “butcher boy” in
summation); State v. Von Atzinger, 81 N J. Super. 509, 516
(App. Div. 1963)(terns “hood,” “punk,” and “buni used by
prosecutor in sunmation to describe defendant). W cannot
ignore that defendants adnmitted to robbery and deviating
fromthe societal norm W disagree with defendants that
the prosecutor’s remarks were “foul blows” and warrant a
reversal of their convictions.

(RA26- Ra27) (enphasis in original).

When a prosecutor’s opening or closing renmarks are
chal l enged in a habeas petition, “[t]he relevant question is
whet her the prosecutor’s coments ‘so infected the trial with

unfairness as to make the resulting conviction a denial of due

process.’ " Darden v. Wainwight, 477 U S. 168, 181 (1986)
(quoting Donnelly, 416 U S. at 643). |In determning the likely

ef fect of inproper coments, a court may consi der whether the
comments were responsive to or invited by prior comments made by
opposi ng counsel. Darden, 477 U.S. at 181-82. Accordingly, in
anal yzi ng whet her a due process violation occurred, the court
nmust exam ne the prosecutor’s coments “in context and in |ight

of the entire trial, assessing the severity of the conduct, the
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effect of the curative instructions, and the quantum of evi dence

agai nst the defendant.” Moore, 255 F.3d at 107.

In this matter, the prosecutor’s coments did not “so infect
the trial with unfairness” to constitute a denial of Tisdol’s due
process rights because the conments were responsive to the
approach taken by defense counsel in summation, which
acknow edged petitioner’s guilt as to robbery in the hopes of
gaining acquittal on the nurder charges. Moreover, the quantum

of evidence against Tisdol was significant.

Therefore, Tisdol has not denonstrated that the
determ nations of the Appellate Division were contrary to or
i nvol ved an unreasonabl e application of clearly established
federal law or resulted in a decision that was based on an
unr easonabl e determ nation of the facts in |light of the evidence
presented in state court. Accordingly, the Court finds that the
prosecutor’s allegedly inproper coments in summation did not

violate petitioner’s due process rights.

B. Adm ssion of Co-Defendant’s Redacted Statenment

Next, petitioner clains that the trial judge allowed a
redacted statenent by co-defendant G eene to be admtted at
trial, forcing Tisdol to take the stand. Before trial, Geene' s
statenent to the police was redacted to renmove all references to

Tisdol. The redacted statenment was then re-typed so that the
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jury woul d be unaware of the changes. However, Tisdol’'s attorney
requested that the statenment be redacted further to renove al
references to “we” in the follow ng response: “I was with ny
friend Corie MIler and we wanted to do a stick up. W were

wal ki ng up Route 20 and when we got to East 38'" Street, we went

up to the car, nme and Corie went to the driver’s side.” Before
redaction, the response originally read: “I was wth ny friends
Corie MIler and Tracy Tisdol ... .” Tisdol’'s attorney was

concerned that the jury would not infer that the “we” in the

statenent referred only to G eene and MIler, but also to Tisdol.

The trial judge found that the statenment as redacted was

fine:

[i]f the other evidence shows that M. Tisdol was there and
he went to the passenger side, that’s com ng from ot her
Wi tnesses in the case. Wwen | instruct the jury as to the
pur poses of a statenent, I'’mgoing to |let them know t hat
they can only use the statenment against each defendant and
one statenent can’t be used agai nst the other defendant.
That is the law and that’s what | plan to tell the jury.

(Ra37). After the judge's pre-trial ruling, Tisdol’s counsel
alternatively argued that the sentence referencing a “stick up”
shoul d be redacted because it woul d preclude Tisdol’s defense
that he only agreed to an unarned robbery. Leaving the sentence
unredacted woul d force Tisdol to testify at trial so as to
establish this defense. The prosecutor argued that an

appropriate instruction to the jury against attributing G eene’s
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“stick up” language to Tisdol would suffice. The trial court
agreed. Consequently, at trial, before Geene s redacted
statenent was presented to the jury, the judge gave the foll ow ng

i nstruction:

The State is offering as part of its proof the testinony
from Sergeant M chael Finer that Meshach G eene gave a
witten statenent to the police. The statenent being
presented for your consideration contains only information
that pertains to the trial of Meshach G eene.

Pursuant to Court rules certain information which does not
pertain to this trial has been renpved fromthe statenent
resulting in the version which is being presented in Court.
Al of the attorneys in this Court and this Court are aware
of the changes to the statenent.

Wth regard to the statenent of Meshach G eene, | instruct
that you may consider only the information presented in
Court; and | further instruct that you nust not specul ate as
to the contents of information not presented and you nust
not specul ate or consider in any manner as to the reason
that the statement is being presented in this manner. As |
have indicated, certain information in the statenent sinply
does not pertain to this trial.

The al | eged statenent of Meshach G eene may only be

consi dered by you during your eval uation of whether Meshach
Greene is guilty or not guilty. You shall not consider the
statenent of Meshach Greene in your eval uation of whether
Tracy Tisdol is guilty or not guilty.

Simlarly, the alleged statenent of Tracy Tisdol nmay only be
consi dered during your eval uation of whether Tracy Tisdol is
guilty or not guilty, and you shall not consider the
statenent of Tracy Tisdol in your evaluation of whether
Meshach Greene is guilty or not guilty.
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In other words, the State nmay only use a defendant’s
stat enent agai nst that defendant alleged to have nmade the
statement .

(7T 44:21-46:9). The court reiterated this instruction at the

conclusion of trial during the jury charge. (9T 192:8-12).

On direct appeal, the Appellate Division rejected Tisdol’s

constitutional claim

Because the adm ssion of a non-testifying defendant’s
confession in a joint trial has the potentiality for
prejudice to other defendants inplicated by that confession,
a trial court should, if possible, grant an inplicated
defendant’s request to delete all incrimnating references
contained within the statenment so as to avoid a
confrontation clause violation. [Bruton v. United States,
391 U. S. 123 (1968); State v. Young, 46 N.J. 152 (1965)].

In order for there to be “effective deletion,” a trial court
shoul d take care to elimnate not only direct or indirect
co-def endant identifications contained wthin the
confession, but also any statenents that could be danmagi ng
to a co-defendant once his identity is already established.
Id. at 159. Additionally, a trial court should avoid sinply
repl acing a co-defendant’s nane with a bl ank space or the
word “deleted.” [Gay v. Maryland, 523 U S. 185 (1998)].
Notably, a limting instruction wll not usually suffice to
eradi cate the potential for prejudice to a non-confessing
co-defendant resulting fromthe adm ssion of an unredacted
statenent. State v. Laboy, 270 N.J. Super. 296, 304-05
(App. Div. 1994).

Ti sdol now insists that, in light of the testinony it had

al ready heard froma nunber of w tnesses placing himat the
scene, the jury would “certainly assune” that the chall enged
portion of Geene's statenent also referred to him W do
not agree that any Confrontation Cl ause violation occurred.
First, unlike the situation in Gay v. Maryland, the jury
was not nmade aware of where the changes to Greene’s
statenent had been nade through the use of bl ank spaces or
the word “deleted.” Additionally, the “we” to which

def endant now obj ects can be l|logically understood as
referring only to MIler and Greene based upon the contents
of the preceding sentence and the fact that the statenent as
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a whol e does not nention Tisdol at all. |In any event, even
if the jury could have attributed to Tisdol the intent to do
a “stick up” based upon Greene’s statenent, we cannot ignore
that the sanme inference could have been drawn based upon

Ti sdol’s own adm ssions to the police that he saw M I | er
with a gun prior to the robbery-murder and then again at the
crinme scene and fromthe testinony of the State's other

wi tnesses. W reject defendant Tisdol’s Confrontation

Cl ause contenti on.

( Ra39- Ra40) .

The adm ssibility of evidence is generally a question of
state law which is not cogni zabl e under habeas review.  See

Keller v. Larkins, 251 F.3d 408, 416 n.2 (3d Cr.), cert. denied,

534 U.S. 973 (2001); U.S. ex re. Hickey v. Jeffes, 571 F.2d 762,

766 (3d GCr. 1978). However, the Sixth Amendnent’s Confrontation
Cl ause confers rights that cannot be satisfied nerely by neeting
the requirenents of the rules of evidence. The Confrontation

Cl ause provides that, “[i]n all crimnal prosecutions, the
accused shall enjoy the right ... to be confronted with the

W t nesses against him” This guarantee applies to both federal

and state prosecutions. Pointer v. Texas, 380 U S. 400 (1965).

In Bruton, the Supreme Court held that the adm ssion at a
joint trial of a non-testifying co-defendant’s confession which
al so nanmes defendant as a participant in the crinme violates the
Confrontation C ause, even when the court gives a limting

i nstruction. But in Ri chardson v. Marsh, 481 U.S. 200, 208

(1987), the Suprene Court clarified that the co-defendant’s
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confession or statenent nust incrimnate the defendant on its
face to give rise to a Bruton violation. Specifically, the

Ri chardson Court held that the Confrontation C ause i s not

of fended when the confession is redacted to elimnate any
reference to defendant but the defendant is nonetheless linked to

t he confession by other evidence.

In this case, the trial court admtted co-defendant G eene’s
redacted statenent renoving all references to Tisdol. The
Appel I ate Division expressly found that the redacted statenent
did not incrimnate Tisdol because, in the redacted form the
reference to “we” appeared to apply only to G eene and M| er
Further, the court concluded that attribution of Tisdol’ s intent
to do a “stick up” could be inferred easily from ot her
substantial evidence, including Tisdol’s own adnissions to the

police and the testinony of other wi tnesses at trial.

Accordingly, this Court finds that the Appellate Division's
adj udi cation of the Confrontation Cl ause clains regarding
adm ssion of Greene’s redacted statenent was not contrary to or
an unreasonabl e application of Bruton and its progeny because the
chal I enged statenents did not on the face incrimnate Tisdol as a

participant in the crinme.®> See Priester v. Vaughn, 382 F.3d 394,

® The Suprene Court held in 2004 that the Confrontation
Cl ause bars the adm ssion of nontestinonial hearsay which
incrimnates the defendant unless the declarant is unavail abl e
and defendant had a prior opportunity for cross exam nation.
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400 (3d Cir. 2004) (distinguishing out-of-court statenents that
directly incrimnate the petitioner and those which do not
facially incrimnate the petitioner but may do so only when

linked with evidence introduced later at trial), cert. denied,

543 U. S. 1093 (2005); U.S. ex rel. Cole v. Lane, 752 F.2d 1210,

1216 (7th G r.1985) (statenent “did not necessarily inplicate”

accused); United States v. Jenkins, 785 F.2d 1387, 1393 (9th

Cir.1986) (statenent did not “directly inplicate” accused).
Therefore, Tisdol is not entitled to habeas relief on this

gr ound.

Crawford v. Washington, 541 U. S. 36, 68 (2004). Even if Crawford
governed, which it does not because it was not clearly

establi shed until 2004, it would not affect the outcone here
because the chall enged statenent did not directly inplicate
Tisdol in the crine.

Moreover, even if Crawford did apply, a violation of the
Confrontation Clause is subject to harnmless error review. See,
e.g., CGawford, 541 U.S. at 76 (Rehnquist, C J., concurring in
the judgnent) (“to the Court’s credit is its inplicit recognition
that the m staken application of its new rule by courts which
guess wong as to the scope of the rule is subject to harm ess-
error analysis”); United States v. H nton, 423 F. 3d 355, 362-63
(3d Cir. 2005). Here, the evidence agai nst Tisdol was
substantial, consisting of Tisdol’s own statenents to police and
the testinony of other witnesses at trial. Thus, assum ng that
adm ssion of the redacted statenent m ght be determ ned a
violation of the Confrontation C ause, the error was clearly
har m ess.

This Court also finds that there was no viol ati on of
Ti sdol *s due process rights in this regard because the trial
court provided curative instructions to the jury, nanely, that
Greene’s statenent was to be considered only as to whether G eene
was guilty or not guilty and could not be used to determ ne
whet her Tisdol was guilty or not guilty.
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C. Trial Court's Jury Charge

In 9 12B of his petition, Tisdol generally asserts that the
trial court’s jury charge was inadequate and m sl eadi ng,
violating his right to a fair and inpartial trial. Tisdol does
not provide any underlying facts or |egal support for this claim
al though in his petition, he appears to refer to the issue
regardi ng adm ssion of the redacted statenent. For the reasons
expl ained in the preceding section of this Opinion, the Court
finds that Tisdol is not entitled to habeas relief on this

gr ound.

To the extent that Tisdol may be attenpting to raise the
same argunments asserted in his state PCR petition regarding
certain alleged inadequacies in the jury charge, the Court also

finds no basis for relief.

Cenerally, a jury instruction that is inconsistent with
state | aw does not nerit federal habeas relief. Were a federa
habeas petitioner challenges jury instructions given in a state

crim nal proceeding,

[t]he only question for us is “whether the ailing
instruction by itself so infected the entire trial that
the resulting conviction violates due process.” It is
wel | established that the instruction “nmay not be
judged in artificial isolation,” but nust be considered
in the context of the instructions as a whole and the
trial record. In addition, in review ng an anbi guous
instruction ..., we inquire “whether there is a
reasonabl e |ikelihood that the jury has applied the
chal l enged instruction in a way” that violates the
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Constitution. And we also bear in mnd our previous
adnonition that we “have defined the category of
infractions that violate ‘fundanental fairness’ very
narrow y.” “Beyond the specific guarantees enunerated
inthe Bill of Rights, the Due Process C ause has
[imted operation.”

Estelle v. MQuire, 502 U S 62, 72-73 (1991) (citations

omtted). Thus, the Due Process Clause is violated only where
“the erroneous instructions have operated to |ift the burden of
proof on an essential elenent of an offense as defined by state

law.” Smth v. Horn, 120 F.3d 400, 416 (1997). See also In re

W nship, 397 U S. 358, 364 (1970) (“the Due Process ( ause
protects the accused agai nst conviction except upon proof beyond
a reasonabl e doubt of every fact necessary to constitute the

crime with which he is charged”); Sandstromv. Mntana, 442 U. S.

510, 523 (1979) (jury instructions that suggest a jury may
convict w thout proving each elenent of a crine beyond a
reasonabl e doubt violate the constitutional rights of the

accused).

VWhere such a constitutional error has occurred, it is

subject to “harm ess error” analysis. Smth v. Horn, 120 F. 3d at

416-17; Neder v. United States, 527 U.S. 1, 8-11 (1999). “[I]f

the [federal habeas] court concludes fromthe record that the
error had a ‘substantial and injurious effect or influence on
the verdict, or if it is in ‘grave doubt’ whether that is so, the

error cannot be deened harmess.” 1d. at 418 (citing California
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v. Roy, 519 U.S. 2, 5 (1996)). In evaluating a chall enged

i nstruction,

a single instruction to a jury may not be judged in
artificial isolation, but nust be viewed in the context
of the overall charge. |If the charge as a whole is
anbi guous, the question is whether there is a
reasonabl e |ikelihood that the jury has applied the
chal l enged instruction in a way that violates the
Constitution.

Mddleton v. McNeil, 124 S.C. 1830, 1832 (2004) (internal

guotations and citations omtted).

Here, the state PCR judge addressed each of Tisdol’'s seven
clainms challenging the jury instructions® and rejected themas a

whol e, finding the jury charge to be proper and in conformty

® In his PCR proceedi ngs, Tisdol asserted that the jury
charge was deficient because (1) the charge did not explicitly
state that an acconplice and principal may be guilty of differing
degrees of crimmnality; (2) the charge on perm ssive inference of
intent to cause serious bodily harmdeath fromuse of a deadly
weapon did not address alternative scenarios that woul d negate
the inference; (3) the charges on the | esser offense of
aggr avat ed mansl aughter and reckl ess mansl aughter were
insufficiently indistinguishable fromeach other; (4) the court
did not reiterate an appropriate nodified charge on acconplice
liability for each substantive charge; (5) the court did not give
an illustrative exanple of the type of scenario which m ght
trigger the affirmati ve defense to felony nurder; (6) the charge
did not state that only a purposeful state of mnd could
establish acconplice liability for nmurder pursuant to 2C: 11-3(a)
or (b); and (7) the charge did not sufficiently relate the facts
of the case to the substantive offenses on acconplice liability.
(12T 39:16-40: 16).
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with governing state law.’” On appeal fromdenial of the PCR

petition, the Appellate Division affirnmed the PCR court, finding:

Simlarly, our review of the charge as a whole reveal s
instructions that appropriately and correctly focused the
jury’s attention separately on each defendant’s cul pability.
The jury was told that they nust consider each acconplice’s
liability separately, based upon that participant’s state of
m nd, and that “to convict the defendants as acconplices to
the specific crimes charged, you nust find that the

def endants had the purpose to participate in that particul ar
crinme.”

(Rab2) .
Further, several clains challenging other aspects of the
jury instructions were raised on direct appeal, and found to be

wi thout merit. (Ra30-Ra33; Ra40-Ra43).

This Court is bound by the state court decisions concluding

that there was no error of state law in the chall enged

" Inrejecting the clains, the PCR judge made explicit
reference to the trial transcript covering the jury charge and
concluded (1) that the court gave explicit instructions that an
acconplice and principal nmay be found guilty of differing degrees
of crimnality and that only a purposeful state of m nd can
establish liability; (2) that the court addressed the issue of
perm ssive inferences and listed in detail the circunstances that
could be taken into account in determining an inference; (3) that
the court gave a detailed charge on the differences between the
| esser offense of aggravated mansl aughter and reckl ess
mansl aughter; (4) that the court reiterated that acconplice
liability had to be taken into account for each charge; and (5)
that the court gave a clear explanation of the affirmative
defense available to felony nmurder. (12T 42:13-43:19). The PCR
court concl uded:

In short, the jury instructions were not narrowWy focused

but told the neasure of all defendants’ relevant conduct on

the night of shooting. The court’s instructions clearly
spelled out for the jury howto apply the law to the facts.
(12T 43: 20-24).
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instructions. As the instructions confornmed to state |aw, they
did not operate to deprive Tisdol of a fair trial, and he is not
entitled to relief on this claim Mor eover, Tisdol has not
shown, as required by 28 U S. C. 8§ 2254(d), that the actions of
the trial court “resulted in a decision that was contrary to, or
i nvol ved an unreasonabl e application of, clearly established
Federal |aw, as determ ned by the Suprene Court of the United
States,” or “resulted in a decision that was based on an

unr easonabl e determ nation of the facts in |light of the evidence
presented in the State court proceeding.” Accordingly, this

ground for a wit of habeas corpus wll be denied.

D. |nadequate Jury Voir Dre

In his next ground for relief, Tisdol asserts a two-part
claim he argues that the pretrial publicity surrounding this
case “required” a nore thorough jury voir dire, and that his
trial counsel was ineffective, in violation of the Sixth
Amendnent, in failing to request a nore thorough voir dire, thus
resulting in unfair prejudice to petitioner at trial. The Court

will deal with these clains separately.

These clains were raised for the first tinme on Tisdol’'s

state PCR petition.® The PCR court found that the trial judge

8 Tisdol’s PCR counsel adnmitted that the trial judge
excused virtually every juror who had read about the case, an
adm rabl e gesture beyond the strict requirenents of the |aw”
(12T 31:24-32:2).
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asked nunerous questions of each prospective juror “sufficient
for defense counsel to determ ne whether any jury panel nenber
had prior knowl edge of the incident or was prejudice[d] by
pretrial publicity or any other attitudes about the core issues
and thenes of the case.” (12T 33:2-6). Further, the PCR court
noted that the trial judge excused virtually every juror who was
famliar wth the case. Consequently, the PCR court ruled that
petitioner had “not denonstrated by a preponderance of the
evidence that the voir dire of prospective jurors was
insufficient and resulted in defendant’s prejudice.” (12T 33:9-

13).

The Appellate Division affirnmed the PCR court’s ruling,
finding that “Judge Subryan’s voir dire of the jury convinces us
that the inquiry was adequate to enpanel an inpartial jury that
was capabl e of assessing the evidence w thout bias, synpathy, or

prejudice.” (Rab2).

The Sixth Anmendnent to the United States Constitution
provides that “[i]n all crimnal prosecutions, the accused shal
enjoy the right to a speedy and public trial, by an inparti al
jury.” U S. Const. AvMenp. VI. The right to an inpartial jury is
applicable to the States through the Fourteenth Anendnment. See

Morgan v. lllinois, 504 U.S. 719, 726 (1992); Duncan V.

Loui siana, 391 U. S. 145 (1968).
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Thus, the Constitution requires an inpartial jury, but it

does not dictate a “catechisni for jury voir dire. Mrgan, 504

U S at 729. Absent racial or ethnic bias, or capital punishnment
i ssues, the Suprenme Court has held that trial courts have
substantial discretion in determning the need for specific

questions during jury voir dire. See Rosales-Lopez v. United

States, 451 U. S. 182, 190 (1981); Ristaino v. Ross, 424 U S. 589,

595 (1976) (the Suprene Court acknow edged that constitutional
requi renents exist as to questioning prospective jurors about
racial or ethnic bias). Consequently, under federal |aw, the
trial courts have considerable discretion in conducting voir
dire; however, trial courts nust make inquiries relevant to

di scl ose actual bias and satisfy the demands of fairness. See

Butler v. Gty of Canden, 352 F.3d 811, 819 (3d Cr. 2003)(citing

United States v. Dansker, 537 F.2d 40, 56 (3d Cir. 1976), cert.

deni ed, 429 U S. 1038 (1977)). Trial judges are afforded

di scretion in conducting voir dire because the "determ nation of
inpartiality, in which deneanor plays such an inportant part, is
particularly within the province of the trial judge." Ristaino,
424 U. S. at 594 (citation omtted). A trial judge s factual
findings during jury voir dire are entitled to a presunption of

correctness on habeas review. See Wainwight v. Wtt, 469 U S

412, 428 (1985).
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In this case, Tisdol conplains that the trial judge did not
conduct a proper or adequate voir dire of the jury. However,
Ti sdol submts no evidence that his jury was inpartial or unfair,
or that any particular juror was biased. A review of the record
indicates that the trial court conducted a thorough and adequate
voir dire, and excluded any juror who had know edge or read about
the case, thereby renoving the potential for bias from any
pretrial publicity. There were no issues of race raised, nor was
the death penalty sought in this case. The trial judge asked
specific and pertinent foll ow up questions of individual jurors
who responded affirmatively to his general questions probing
bi as. Defense counsel neither requested specific questions on

voir dire, nor did he object to the court’s general voir dire of

the jury. Counsel displayed no dissatisfaction with the jury

i npanel ed.

Therefore, this Court concludes, based on the record and
Ti sdol’s lack of evidence as to jury bias, that Tisdol has not
shown, as required by 28 U S.C. § 2254(d), that the state court
action "resulted in a decision that was contrary to, or involved
an unreasonabl e application of, clearly established Federal |aw,
as determ ned by the Suprene Court of the United States," or
"resulted in a decision that was based on an unreasonabl e

determ nation of the facts in light of the evidence presented in
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the State court proceeding."” Accordingly, this ground for a wit

of habeas corpus will be deni ed.

E. | neffecti ve Assi stance of Trial Counsel

As noted above, Tisdol conplains that his trial counsel was
ineffective for failing to request the court to voir dire the
jury on issues of potential racial bias based on the interracial
nature of the crinme (defendants were black and the victins were
Hi spanic), and on the inpact of pretrial publicity. Tisdol
raised this claimin his PCR proceedings. The PCR court rejected
the claim noting that ineffective assistance of counsel clains
based on a faulty jury voir dire are typically denied as
strategi c choices of counsel that nust be given deference wthout
evi dence to the contrary, such as certification fromtrial
counsel that it was not a tactical decision. (12T 36:3-20). The
Appel late Division affirnmed the PCR court’s ruling on appeal.
(Ra50-Ra51). This Court also notes that the state courts found
that the trial court was plainly cognizant of the issue of
pretrial publicity and excused every juror who had read about the

case. (See Section IV.D. of this Opinion, supra).

The “clearly established Federal |aw, as determ ned by the
Suprene Court of the United States,” 28 U S.C. 8§ 2254(d)(1), is
the standard for ineffective assistance of counsel as enunciated

in Strickland v. Washi ngton, 466 U. S. 668 (1984). Under

Strickland, a petitioner seeking to prove a Sixth Amendnent
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viol ation nmust denonstrate that his counsel’s performance fel
bel ow an objective standard of reasonabl eness, assessing the
facts of the case at the tinme of counsel’s conduct. |d. at 688-

89; Jacobs v. Horn, 395 F.3d 92, 102 (3d G r. 2005); Keller v.

Larkins, 251 F.3d 408, 418 (3d Gr.), cert. denied, 534 U S. 973

(2001). Counsel’s errors nmust have been "so serious as to
deprive the defendant of a fair trial, a trial whose result is

reliable.” Strickland, 466 U.S. at 688. "In any case presenting

an ineffectiveness claim the performance inquiry nust be whet her
counsel 's assi stance was reasonabl e considering all the

circunstances.” 1d. The Supreme Court further expl ained:

Judi ci al scrutiny of counsel's performance nust be
highly deferential. It is all too tenpting for a

def endant to second-guess counsel's assistance after
conviction or adverse sentence, and it is all too easy
for a court, exam ning counsel's defense after it has
proved unsuccessful, to conclude that a particul ar act
or om ssion of counsel was unreasonable. A fair
assessnment of attorney performance requires that every
effort be made to elimnate the distorting effects of
hi ndsi ght, to reconstruct the circunstances of
counsel 's chal | enged conduct, and to eval uate the
conduct from counsel's perspective at the tine.
Because of the difficulties inherent in making the
eval uation, a court must indulge a strong presunption
that counsel's conduct falls within the w de range of
reasonabl e professional assistance; that is, the

def endant nust overcone the presunption that, under the
ci rcunst ances, the chall enged action "m ght be

consi dered sound trial strategy.”

|d. at 689 (citations omtted); see also Virgin I|slands v.

Wheat herwax, 77 F.3d 1425, 1431 (3d Gr.), cert. denied, 519 U S

1020 (1996).
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If able to denonstrate deficient performance by counsel
petitioner nust al so show that counsel’s substandard performance

actually prejudiced his defense. Strickland, 466 U S. at 687.

Prejudice is shown if “there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the
proceedi ng woul d have been different. A reasonable probability
is a probability sufficient to underm ne confidence in the
outcone.” 1d. at 694. The review ng court nust evaluate the
effect of any errors in light of the totality of the evidence.
Id. at 695-96. Thus, the petitioner nust establish both
deficient performance and resulting prejudice in order to state
an ineffective assistance of counsel claim 1d. at 697. See

al so Jacobs, 395 F.3d at 102; Keller, 251 F.3d at 418.

In this case, the Court finds that petitioner has not
denonstrat ed deficient performance by trial counsel. The issue
of pretrial publicity was adequately handl ed by the trial judge.
Mor eover, Tisdol has not denonstrated that counsel’s all eged
failure to request a nore thorough voir dire on racial bias was
not a strategic decision. He also fails to show that any juror

was racially biased or prejudiced agai nst the defendants.

Moreover, even if this Court were to assunme arguendo that
the trial counsel’s failure to request a nore thorough voir dire
constituted deficient performance, this habeas claimstill fails

because Ti sdol cannot prove the prejudice prong under Strickl and.
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There is no showing that this error by trial counsel was so
serious as to deprive Tisdol of a fair trial or that a different
out cone woul d have resulted at trial otherwi se. There was
overwhel m ng evidence of Tisdol’s guilt, as well as Tisdol’s own
adm ssion that he participated in the robbery. Therefore, Ti sdol
has not shown that the state court decisions, when eval uated
objectively and on the nerits, resulted in an outcone that cannot
be reasonably justified. Mtteo, 171 F.3d at 891. Nor was the
state court rulings contrary to established federal |aw set forth

in Strickland. Therefore, this claimw |l be deni ed.

F. Ineffectiveness of Appell ate Counsel

Ti sdol al so argues that his appellate counsel was
constitutionally deficient in his representation of petitioner on

di rect appeal .

The Suprene Court has held that the Due Process C ause of
t he Fourteenth Amendnent guarantees a defendant the effective
assi stance of counsel on a first direct appeal as of right.

Evitts v. Lucey, 469 U S 387 (1985). dains of ineffective

assi stance of appellate counsel are eval uated under the

Strickland standard. See Lewis v. Johnson, 359 F.3d 646, 656 (3d

Cr. 2004); Wight v. Vaughn, 2004 W. 1687865, *6, n.10 (E.D. Pa.
July 26, 2004). Appellate counsel does not have a duty to
advance every nonfrivol ous argunent that could be made, see Jones

v. Barnes, 463 U S. 745, 754 (1983), but a petitioner may
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establish that appellate counsel was constitutionally ineffective
“if he shows that counsel omtted significant and obvi ous issues
whil e pursuing issues that were clearly and significantly

weaker.” Mayo v. Henderson, 13 F.3d 528, 533 (2d Cir. 1994).

Moreover, in order to prevail on a claimthat appellate
counsel was ineffective, a petitioner nust show not only that
counsel’s performance fell bel ow an objective standard of
reasonabl eness, but also that there was a reasonabl e probability,
but for counsel’s deficiency in raising the argunments on appeal,
that the conviction woul d have been reversed on appeal. See

Buehl v. Vaughn, 166 F.3d 163, 173-74 (3d G r. 1999), cert.

di sm ssed, 527 U.S. 1050 (1999).

Here, Tisdol raised this claimin his state PCR proceedi ngs,
and the PCR court found the clains to be without nerit. (12T
36:21-37:15). On appeal fromthe PCR court’s decision, the
Appel late Division affirnmed. (Ra50). Based on review of the
record, this Court finds that petitioner fails to establish
i neffective assistance of appellate counsel because he cannot
show that a different outcone would have resulted on appeal if
counsel had raised the argunents concerning the jury voir dire
and trial counsel’s performance in that regard on direct appeal.
These clains were presented for state court reviewin

petitioner’s state PCR proceedings and found to be totally
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lacking in merit. Accordingly, Tisdol can not establish the

prejudi ce prong under Strickland with respect to these clains.

Furthernore, as to Tisdol’s claimalleging ineffective
assi stance of trial counsel, such clains are not typically raised
on direct appeal because it requires the appellate court to | ook
beyond t he bounds of the record and the evidence presented at
trial. Therefore, this Court cannot conclude that the
determ nation of the ineffective assistance of appellate counsel
claimby the state courts resulted in a decision that was
contrary to, or involved an unreasonabl e application or
determ nation of law or fact and this claimw |l be denied

accordingly.

G Cunulative Errors daim

Finally, Tisdol asserts that the cunulative effect of the
alleged trial errors deprived himof his due process and his

constitutional right to a fair and inpartial trial.

Even if none of the clains on their own anmobunts to a
constitutional violation, the “cunul ative effect of the all eged

errors may violate due process.” United States ex rel. Sullivan

v. Cuyler, 631 F.2d 14, 17 (3d G r. 1980); see also Douglas v.

Hendri cks, 236 F. Supp.2d 412, 436 (D.N.J. 2002) (Walls, J.) (no
cunmul ative error when the trial was fair and verdict supported by

sufficient evidence); Pursell v. Horn, 187 F. Supp.2d 260, 374
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(WD. Pa. 2002) (“That the reliability of a state crimnal tria
can be substantially underm ned by a series of events, none of

whi ch individually amobunts to a constitutional violation, is an

i dea that has been accepted by nearly every federal court to have

addressed the issue.”).® In Marshall v. Hendricks, the Court of

Appeals for the Third Grcuit evaluated a cumulative error claim

and found:

Here, even were we to cunulate all the clainmed errors
and superi npose them over the extensive trial

proceedi ngs, given the quantity and quality of the
totality of the evidence presented to the jury, we
coul d not conclude that the New Jersey Suprene Court
unr easonably applied Suprenme Court precedent or
unreasonably determined the facts in making its ruling.

See 307 F.3d 36, 94 (3d Gr. 2002), cert. denied, 538 U S 911

(2003).

This Court has determned that no errors occurred or that,
to the extent errors did occur, they were harm ess. A review of
the record reveals that any errors that may have occurred remain
harm ess when cunul ated, and that the trial was fair and the
verdi ct was supported by anple evidence. As found in Marshall,
supra, Tisdol has not denonstrated that the actions of the state

courts "resulted in a decision that was contrary to, or involved

® Neither the Supreme Court nor the Court of Appeals for
the Third Circuit has established a standard by which a cl ai m of
cunmul ative error nust be determ ned. See Pursell, 187 F. Supp.2d
at 374-76 (describing three alternative approaches).
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an unreasonabl e application of, clearly established Federal | aw,
as determ ned by the Suprene Court of the United States," or
"resulted in a decision that was based on an unreasonabl e

determ nation of the facts in light of the evidence presented in
the State court proceeding." Accordingly, this ground for a wit

of habeas corpus will be deni ed.

| V. CERTI FI CATE OF APPEALABI LI TY

This Court next nust determ ne whether a certificate of
appeal ability should issue. See Third G rcuit Local Appellate
Rule 22.2. The Court nmay issue a certificate of appealability
only if the petitioner “has made a substantial showi ng of the
denial of a constitutional right.” 28 U S.C. 8§ 2253(c)(2). For
t he reasons di scussed above, this Court’s review of the clains
advanced by petitioner denonstrates that he has failed to nake a
substantial showi ng of the denial of a constitutional right
necessary for a certificate of appealability to issue. Thus,
this Court declines to issue a certificate of appealability

pursuant to 28 U S.C. 8 2253(c)(2).
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CONCLUSI ON

For the above reasons, this Court finds that the § 2254
habeas petition should be denied on the nerits and a certificate

of appealability will not issue. An appropriate Order follows.

s/ _Joel A. Pisano
JCEL A. PI SANO
United States District Judge

Dat ed: Septenber 25, 2006
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